Chapter 58

"ATTACHMENT" BEFORE JUDGMENT

"Attachment" before judgment of a ship, as of any other property, is available
in all the Indian courts of ordinary civil jurisdiction having jurisdiction over
the subject-matter of the claim for most kinds of claims, which would include
claim for charter hire or stevedoring services or necessaries supplied, provided
the court is convinced on affidavit or otherwise that the ship is the only asset
of the defendant within the jurisdiction and is about to be disposed of or
removed out of the limits of the court's jurisdiction with intent to defeat,
obstruct or delay the execution of any decree that may be passed against the

defendant.

In the Indian legal system, the concept of "attachment before judgment"
serves as a protective measure to secure the interests of the claimant by
preventing the defendant from disposing of or removing assets, including
ships, from the jurisdiction before a final judgment is rendered. This legal
remedy is available in all Indian courts of ordinary civil jurisdiction, provided

they have jurisdiction over the subject matter of the claim.

Conditions for Granting Attachment Before Judgment

For a court to grant an order for attachment before judgment, the claimant
must satisfy certain conditions and provide sufficient evidence, typically

through an affidavit, demonstrating that:

Existence of a Claim: The claimant must have a valid and actionable claim
against the defendant. This can include claims for charter hire, stevedoring

services, or necessaries supplied to the ship.
Jurisdiction Over the Asset: The court must have jurisdiction over the asset in
question, which in this case, is the ship.
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Risk of Disposal or Removal: There must be a credible threat that the
defendant is about to dispose of or remove the ship from the jurisdiction with
the intent to defeat, obstruct, or delay the execution of any decree that may be

passed against the defendant.

Ship as the Only Asset: The ship should be the only significant asset of the
defendant within the jurisdiction, making it essential for securing the potential

judgment.

Procedure for Attachment Before Judgment

Application by Affidavit: The claimant must file an application supported by
an affidavit detailing the grounds for attachment, including evidence of the

claim and the risk of asset removal or disposal.

Notice to Defendant: Typically, the court issues a notice to the defendant to
show cause why the attachment should not be granted. However, in cases
where there is an imminent risk of asset removal, the court may grant an ex-

parte order for attachment, which can later be contested by the defendant.

Court's Examination: The court examines the affidavit and any supporting
evidence to determine the validity of the claimant's fears and the necessity of

attachment.

Granting the Otrder: If satisfied, the court issues an order for attachment
before judgment, thereby preventing the defendant from disposing of or

removing the ship from the jurisdiction until the final resolution of the case.

Legal Implications and Enforcement

Securing the Claim: Attachment before judgment ensures that the ship
remains within the jurisdiction and is available for satisfying the decree if the

claimant prevails in the litigation.
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Deterrence Against Evasion: It acts as a deterrent against defendants who
might attempt to evade the court's jurisdiction by removing or disposing of

assets.

Balance of Interests: The court carefully balances the interests of both parties,
ensuring that the attachment order is not oppressive or unjust to the
defendant while protecting the claimant's right to recover the debt or

damages.
Case Law and Judicial Discretion

Indian courts have dealt with various cases involving attachment before
judgment, establishing a body of case law that guides the application of this
remedy. Judicial discretion plays a crucial role in assessing the necessity and
proportionality of the attachment, taking into account the specifics of each

case.

Attachment before judgment is a vital legal tool in Indian civil procedure,
offering claimants a means to secure their interests and prevent defendants
from evading potential judgments by removing or disposing of assets,
including ships, from the court's jurisdiction. By understanding and utilizing
this remedy, claimants can protect their rights and increase the likelihood of

successful enforcement of court decrees.

In the context of admiralty law in India, "attachment before judgment"
represents a pivotal legal remedy that serves to secure the interests of
claimants in maritime disputes. Under the Admiralty (Jurisdiction and
Settlement of Maritime Claims) Act, 2017 ("Admiralty Act, 2017") and the
Admiralty Rules of the High Courts, this remedy allows a claimant to prevent
the defendant from disposing of or removing the ship from the jurisdiction
ptior to the final adjudication of the claim. The legal principles governing

attachment before judgment in India are rooted in the broader civil
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procedure, particularly under Order XXXVIII, Rule 5 of the Code of Civil
Procedure, 1908 ("CPC").

Legal Basis and Jurisdiction

The jurisdiction to order attachment before judgment in admiralty cases is
vested in the High Courts that possess admiralty jurisdiction, as recognized
under Section 3 of the Admiralty Act, 2017. The Act extends admiralty
jurisdiction to maritime claims, including claims related to charter hire,
stevedoring services, necessaries supplied to a ship, and other maritime liens.
Courts of ordinary civil jurisdiction, including High Courts with admiralty
jurisdiction, have the authority to order attachment of a ship when the

conditions stipulated under Order XXXVIII, Rule 5 of the CPC are satisfied.

This provision requires the claimant to demonstrate that the ship in question
is the only asset of the defendant within the court's jurisdiction and that there
is a credible risk of the ship being removed or disposed of to frustrate the

execution of any decree that may eventually be passed.

Conditions for Granting Attachment Before Judgment

To succeed in obtaining an attachment before judgment, the claimant must

satisfy the following conditions:

Existence of a Valid Maritime Claim: The claimant must present a valid and
actionable maritime claim, as defined under Section 4 of the Admiralty Act,
2017. Maritime claims can include, but are not limited to, claims for wages,
claims for necessaries supplied, charter hire, stevedoring services, and

damages due to breach of maritime contracts.

Court’s Jurisdiction Over the Asset: The court must have jurisdiction over the

ship, which is typically established by the presence of the vessel within the
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territorial waters of India. The court's jurisdiction is also based on the nature

of the maritime claim, as recognized under the Admiralty Act, 2017.

Credible Threat of Disposal or Removal: The claimant must demonstrate,
often through an affidavit, that there is a reasonable and credible threat that
the defendant is attempting to remove or dispose of the ship with the intent
to obstruct, delay, or defeat the execution of any decree that may be passed.
This condition was elaborated in the case of M.V. Elisabeth v. Harwan
Investment and Trading Pvt. Ltd. (1993), where the Supreme Court of India
highlighted the importance of securing the claimant's interests by preventing

the removal of the ship from the jurisdiction.

Ship as the Only Asset: The claimant must prove that the ship is the only
significant asset of the defendant within the jurisdiction. This element is
critical to ensure that the attachment serves its intended purpose of securing

the potential judgment.

Procedure for Attachment Before Judgment

Application by Affidavit: The claimant must file an application for attachment
before judgment, supported by an affidavit that details the grounds for the
request. This affidavit must include evidence of the claim, the threat of
removal or disposal, and the necessity of attachment to protect the claimant's

interests.

Notice to Defendant: In the ordinary course of civil proceedings, the court
may issue a notice to the defendant to show cause why the attachment should
not be granted. However, in cases where there is an imminent risk of the ship
being removed or disposed of, the court may issue an ex parte order for

attachment. This ex parte order can be later contested by the defendant.

Court's Examination: The court is required to carefully examine the affidavit

and any supporting evidence provided by the claimant. The court must be
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convinced that the claimant's fears are well-founded and that the attachment
is necessary to prevent injustice. This assessment involves the application of
judicial discretion, as articulated in International Tanker Owners Pollution
Federation Ltd. v. M.V. Sea Success I & Anr. (2004), where the Bombay High
Court emphasized the need for a detailed examination of the merits of the

case before granting an attachment order.

Granting the Order: If the court is satisfied that the conditions for attachment
before judgment are met, it will issue an order preventing the defendant from
disposing of or removing the ship from the jurisdiction. The order remains in
effect until the final resolution of the case, ensuring that the asset is available

to satisfy any decree passed in favor of the claimant.
Legal Implications and Enforcement

The attachment of a ship before judgment carries significant legal implications

for both the claimant and the defendant:

Securing the Claim: The primary purpose of attachment before judgment is to
secure the claimant's claim by ensuting that the ship remains within the
jurisdiction and is available for satisfying the decree. This was reaffirmed in
Raj Shipping Agencies v. Barge Madhwa (2000), where the court underscored
the importance of securing the claimant's rights in maritime disputes by

preventing the removal of assets.

Deterrence Against Evasion: The remedy serves as a deterrent against
defendants who might attempt to evade the court's jurisdiction by removing
or disposing of assets, thereby frustrating the execution of any future decree.
The courts have consistently held that attachment before judgment is a
protective measure to prevent defendants from engaging in such evasive

conduct.
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Balance of Interests: The courts exercise judicial discretion to balance the
interests of both parties, ensuring that the attachment order is not oppressive
or unjust to the defendant. In Aparna Trading & Investment Pvt. Ltd. v. M.V.
Hanjin Matsuyama (2011), the court highlighted the need to carefully consider
the proportionality of the attachment order, ensuring that it is fair and

equitable.

Case Law and Judicial Discretion

The Indian courts have developed a robust body of case law that guides the
application of attachment before judgment in admiralty cases. Judicial
discretion plays a critical role in determining whether the remedy is warranted
in each case. Courts are required to assess the necessity and proportionality of
the attachment, taking into account the specifics of the case, the nature of the

claim, and the potential impact on the defendant.

For example, in Glory Wealth Shipping Pte Ltd. v. M.V. Tongli Yantai (2014),
the Bombay High Court elaborated on the importance of ensuring that
attachment orders are not granted mechanically but are instead based on a

thorough examination of the facts and evidence presented by the claimant.

"Attachment before judgment" is a vital legal tool in the Indian admiralty
jurisdiction, providing claimants with a means to secure their interests and
prevent defendants from evading potential judgments by removing or
disposing of assets, including ships, from the court's jurisdiction. This remedy
ensures that maritime claimants are not left without recoutrse, even in
situations where the defendant's ship is the only significant asset within the
jurisdiction. By understanding the legal principles and procedures governing
attachment before judgment, claimants can protect their rights and increase
the likelthood of successful enforcement of court decrees in maritime

disputes.
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