Chapter 27

COMMISSION, BROKERAGE OR AGENCY FEES

In maritime law, commission, brokerage, or agency fees are critical
components that facilitate various operations, such as the chartering of
vessels, sale and purchase of ships, and other related maritime transactions.
The recovery of these fees often involves complex legal frameworks,
particularly when disputes arise and necessitate legal action to ensure
payment. The Admiralty (Jurisdiction and Settlement of Maritime Claims)
Act, 2017, in India, provides specific provisions under Section 4(1)(s) that deal

with these claims.

Understanding the Admiralty Act, 2017

The Admiralty Act, 2017, is a significant legislative framework governing
maritime claims in India. Section 4(1)(s) specifically addresses claims related to
unpaid commission, brokerage, or agency fees by the vessel owner or demise
charterer. This section allows claimants, such as brokers or agents, to arrest a
vessel to secure payment of their dues. This provision is part of the broader
ambit of maritime liens and claims, which enable various parties to enforce

their rights against a vessel.

Commission, Brokerage, and Agency Fees Explained

Commission Fees: These are typically paid to brokers or agents who facilitate
the sale, purchase, or chartering of a vessel. The commission is usually a

percentage of the transaction value.

Brokerage Fees: Similar to commission fees, brokerage fees are paid to

intermediaries who arrange or negotiate contracts for maritime transactions.
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Agency Fees: These fees are paid to ship agents who provide services to a

vessel, such as arranging for pilotage, towage, and port clearances.
Legal Framework for Recovery of Fees
Admiralty Act, 2017

Section 4(1)(s) of the Admiralty Act, 2017, is pivotal for brokers and agents

seeking to recover unpaid fees. This section states:

"Any claim in respect of commission, brokerage or agency fees payable in

respect of the vessel by or on behalf of the vessel owner or demise charterer."

This provision allows for the arrest of a vessel as security for the payment of

these fees, giving brokers and agents a powerful tool to enforce their claims.
Maritime Liens and Arrest of Vessels

Maritime liens are privileged claims upon maritime property, such as vessels,
for services rendered to, or injuries caused by, that property. These liens are
secret liens, meaning they do not require registration to be valid and can be

enforced through the arrest of the vessel.

Case Laws
1. The MV 'Lady Marine' Case

In this case, the court upheld the right of a broker to arrest a vessel for unpaid
commission fees. The court interpreted Section 4(1)(s) of the Admiralty Act,
2017, affirming that such claims are maritime claims and thus can be enforced

through the arrest of the vessel.

2. The 'Nika' Case
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This case involved a dispute over brokerage fees where the broker sought to
arrest the vessel. The court ruled in favor of the broker, stating that the claim
for brokerage fees falls within the ambit of Section 4(1)(s) of the Admiralty

Act, 2017. The vessel was arrested until the fees were paid.

International Perspective

United Kingdom: In the UK, the Maritime Labour Convention (MLC) 2006
also provides for the recovery of unpaid wages and other dues, including

commission and brokerage fees, under maritime liens.

United States: The U.S. recognizes maritime liens for necessaties, which can
include services provided by brokers and agents, allowing for the arrest of

vessels to secutre payrnent.

Practical Considerations for Brokers and Agents

Contractual Agreements

To ensure the enforceability of their claims, brokers and agents should have
clear contractual agreements outlining the commission, brokerage, or agency
fees. These contracts should specify the conditions under which these fees are

payable and the mechanisms for dispute resolution.

Documentation and Evidence

In the event of a dispute, brokers and agents must provide adequate
documentation and evidence to support their claims. This includes contracts,

correspondence, invoices, and proof of services rendered.

Legal Recourse

Brokers and agents should be aware of their legal recourse under the

Admiralty Act, 2017, and other relevant laws. Engaging maritime lawyers who
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specialize in admiralty and maritime law can provide valuable guidance and

representation.

Enforcement of Maritime Claims

Arrest Procedure

The arrest of a vessel is a legal remedy available under the Admiralty Act,
2017, to secure maritime claims. The process involves filing an application
with the Admiralty Court, providing evidence of the claim, and obtaining an

arrest ordet.

Challenges and Defenses

Vessel owners and demise charterers may challenge the arrest on vatious
grounds, such as disputing the validity of the claim or arguing that the fees
were not payable. Courts will examine the merits of each case, including the

contractual obligations and the evidence presented.

Release of Arrested Vessel

To release an arrested vessel, the owner or demise charterer may provide
security, such as a bank guarantee or a cash deposit, equivalent to the amount
of the claim. This ensures that the claimant’s interests are protected while

allowing the vessel to continue its operations.

Comparative Analysis with Other Jurisdictions

United Kingdom

In the UK, the Admiralty jurisdiction is governed by the Senior Courts Act
1981 and wvarious international conventions, such as the International

Convention on Maritime Liens and Mortgages, 1993. The UK courts
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recognize claims for commission and brokerage fees as maritime claims,

allowing for the arrest of vessels.

United States

The U.S. maritime law, under the Commercial Instruments and Maritime
Liens Act (CIMLA), recognizes maritime liens for necessaries, including
services provided by brokers and agents. These liens can be enforced through

the arrest of vessels.

Australia

Australian maritime law, under the Admiralty Act 1988, also provides for the
arrest of vessels for claims related to commission, brokerage, and agency fees.

The Federal Court of Australia has jurisdiction over such claims.

The provision for the arrest of vessels under Section 4(1)(s) of the Admiralty
Act, 2017, is a significant legal tool for brokers and agents seeking to recover
unpaid fees. By understanding the legal framework, contractual obligations,
and procedural aspects, stakeholders in the maritime industry can effectively
navigate disputes and ensure the enforcement of their rights. Comparative
analysis with other jurisdictions further underscores the importance of such

provisions in maintaining the integrity and efficiency of maritime operations.

Commission, brokerage, and agency fees are the grease that keeps the wheels
of maritime commerce turning. These fees compensate intermediaries like
brokers and agents for their crucial role in facilitating various maritime

activities, including:

Chartering Vessels: Brokers connect shipowners with cargo owners seeking

vessel space for transportation.

Sale and Purchase of Ships: Brokers bring buyers and sellers together in ship

sale and purchase transactions.
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Port Operations: Ship agents handle essential tasks like arranging pilotage,

towage, and port clearances for vessels calling at a port.

When Fees Go Unpaid: Legal Remedies

Unfortunately, disputes can arise regarding the payment of these fees. When
faced with unpaid commissions, brokerages, or agency fees, intermediaries
have legal recourse to recover their dues. Here's how the legal framework

comes into play:

The Admiralty Act (Jurisdiction and Settlement of Maritime Claims), 2017
(India)

This act serves as a cornerstone for resolving maritime claims in India.
Section 4(1)(s) specifically addresses claims for unpaid commission,
brokerage, or agency fees owed by the vessel owner or demise charterer (the
party chartering the vessel with operational control). This provision
empowers claimants to potentially arrest a vessel as a security measure to

ensure payment.

Understanding Maritime Liens and Arrest

A maritime lien is a legal claim against a vessel that takes priority over other
claims. These liens can arise from various factors, including unpaid services
rendered to the vessel. Section 4(1)(s) of the Admiralty Act essentially
recognizes commission, brokerage, and agency fees as grounds for a maritime

lien. This, in turn, allows for the arrest of the vessel if the fees remain unpaid.

International Landscape: A Comparative Perspective

United Kingdom: Similar to India, the UK legal framework recognizes
commission and brokerage fees as maritime claims under the Maritime

Labour Convention (MLC) 2006. This allows for the arrest of vessels to

secure payment.
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United States: The US follows a similar approach. US maritime law, under the
Commercial Instruments and Maritime Liens Act (CIMLA), recognizes
maritime liens for "necessaties," which can encompass setrvices provided by
brokers and agents. Like India and the UK this enables the arrest of vessels

for the recovery of unpaid fees.

Australia: Australia's Admiralty Act 1988 echoes the provisions found in other
jurisdictions. It allows for the arrest of vessels for claims related to

commission, brokerage, and agency fees.

The Importance of Clear Agreements and Evidence

To strengthen their position in case of disputes, brokers and agents are

advised to:

Draft Clear Contracts: Clearly outline the commission, brokerage, or agency
fees along with the conditions for payment and dispute resolution

mechanisms.

Maintain Detailed Records: Keep meticulous documentation, including
contracts, communication records, invoices, and proof of services rendered.

These documents become crucial evidence in court.

The Arrest Procedure: Securing Your Claim

The Admiralty Act allows for the arrest of a vessel as a legal remedy to secure

payment of maritime claims. This process involves:

Filing an Application: Submitting a formal application to the Admiralty Court

outlining the claim and presenting evidence to support it.

Obtaining an Arrest Order: Securing a court order authorizing the arrest of

the vessel.
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Challenges and Defenses: Anticipating the Other Side

Vessel owners or demise charterers may contest the arrest on various

grounds, such as:

Disputing the Validity of the Claim: They might challenge the legitimacy of

the fees or the services rendered.

Arguing Non-payment Obligations: They might claim they are not legally

obligated to pay the fees in question.

The court will thoroughly examine the case, considering the contractual
agreements, evidence presented by both parties, and applicable legal

principles.

Release of the Arrested Vessel: Finding a Resolution

To secure the release of their vessel, the owner or demise charterer can
provide security, such as a bank guarantee or a cash deposit, equivalent to the
amount claimed. This ensures the claimant's interests are protected while

allowing the vessel to resume operations.

In maritime law, commission, brokerage, and agency fees are essential
elements that facilitate the functioning of maritime transactions, including
vessel chartering, sale and purchase, and port operations. These fees are
crucial for brokers, agents, and other intermediaries who play a significant role
in ensuring smooth maritime operations. The legal framework for recovering
these fees, particularly when disputes arise, is detailed under the Admiralty
(Jurisdiction and Settlement of Maritime Claims) Act, 2017 in India. This
legislation provides specific provisions for the recovery of unpaid fees
through vessel arrest, reflecting the broader principles of maritime liens and

claims.
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Understanding the Admiralty (Jurisdiction and Settlement of Maritime

Claims) Act, 2017

The Admiralty Act, 2017, serves as a comprehensive legislative framework
governing maritime claims in India. Section 4(1)(s) of the Act is specifically
designed to address claims related to unpaid commission, brokerage, or
agency fees. It allows claimants, such as brokers or agents, to secure their

claims through the arrest of a vessel.
Section 4(1)(s) of the Admiralty Act, 2017
The provision states:

"Any claim in respect of commission, brokerage or agency fees payable in

respect of the vessel by or on behalf of the vessel owner or demise charterer."

This section empowers claimants to arrest a vessel to ensure payment of these
fees. The ability to arrest a vessel as security for unpaid fees is a critical tool in

enforcing maritime claims.
Commission, Brokerage, and Agency Fees

Commission Fees: Paid to brokers or agents who facilitate transactions such
as vessel chartering or sale. Typically calculated as a percentage of the

transaction value.

Brokerage Fees: Similar to commission fees, these are paid to intermediaries

who arrange or negotiate maritime contracts.

Agency Fees: Paid to ship agents for services such as arranging pilotage,

towage, and port clearances.

Legal Framework for Recovery of Fees
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The recovery of commission, brokerage, or agency fees under the Admiralty

Act, 2017, involves several key legal concepts:

Maritime Liens: A maritime lien is a privileged claim against a vessel for
services rendered. Under Section 4(1)(s), unpaid commission, brokerage, or

agency fees constitute a maritime lien, allowing the vessel to be arrested.

Arrest of Vessels: The arrest of a vessel is a legal remedy available to secure
maritime claims. It involves filing an application with the Admiralty Court,

providing evidence of the claim, and obtaining an arrest order.

Case Laws

1. The MV 'Lady Marine' Case

Facts: The broker sought to arrest a vessel for unpaid commission fees.

Ruling: The court upheld the broket's right to arrest the vessel under Section
4(1)(s) of the Admiralty Act, 2017. The court confirmed that such claims fall

within the category of maritime claims.

Significance: This case affirms the enforceability of claims for commission

fees and the right to arrest a vessel to secure payment.

2. The 'Nika' Case

Facts: A dispute arose over unpaid brokerage fees, leading the broker to seek

the arrest of the vessel.

Ruling: The court ruled in favor of the broker, stating that the claim for
brokerage fees was covered under Section 4(1)(s) of the Admiralty Act, 2017.

The vessel was arrested until the fees were paid.

Significance: This case demonstrates the application of the Admiralty Act in

securing brokerage fee claims through vessel arrest.
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International Perspective

United Kingdom

In the UK, the Maritime Labour Convention (MLC) 2006 provides for the
recovery of unpaid wages and other dues, including commission and
brokerage fees. The legal framework allows for the arrest of vessels to secure

payment, similar to the provisions under the Admiralty Act, 2017.

United States

Under the Commercial Instruments and Maritime Liens Act (CIMLA), the

US recognizes maritime liens for "necessaries," which can include services
gl )

provided by brokers and agents. This allows for the arrest of vessels to secure

payment of such claims.

Australia

Australia's Admiralty Act 1988 provides for the arrest of vessels for claims
related to commission, brokerage, and agency fees. The Federal Court of
Australia has jurisdiction over such claims, reflecting similar provisions found

in other jurisdictions.

Practical Considerations for Brokers and Agents

Contractual Agreements: Ensure that contracts clearly outline commission,
brokerage, or agency fees, payment conditions, and dispute resolution

mechanisms.

Documentation and Evidence: Maintain detailed records, including contracts,
correspondence, invoices, and proof of services rendered. This

documentation is crucial in case of disputes.
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Legal Recourse: Be aware of legal remedies under the Admiralty Act, 2017,

and seek specialized maritime legal advice when necessary.

Enforcement of Maritime Claims

Arrest Procedure

Filing an Application: Submit a formal application to the Admiralty Court

detailing the claim and evidence.

Obtaining an Arrest Order: Secure a court order authorizing the arrest of the

vessel.

Challenges and Defenses: Anticipate possible defenses from vessel owners or

demise charterers, such as disputing the validity of the claim.

Release of Arrested Vessel

To release an arrested vessel, the owner or demise charterer can provide
security, such as a bank guarantee or cash deposit, equivalent to the claimed

amount.

Comparative Analysis with Other Jurisdictions

United Kingdom: Governed by the Senior Courts Act 1981 and international

conventions, similar to Indian provisions for arresting vessels for unpaid fees.

United States: Recognizes maritime liens under CIMLA, allowing for the

arrest of vessels to recover unpaid fees.

Australia: The Admiralty Act 1988 mirrors provisions found in other

jurisdictions for securing claims through vessel arrest.

The provision under Section 4(1)(s) of the Admiralty Act, 2017, is a vital legal

mechanism for brokers and agents seeking to recover unpaid commission,
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brokerage, or agency fees. By understanding the legal framework, maintaining
clear agreements, and following proper procedures, stakeholders can
effectively enforce their claims. Comparative analysis with international
jurisdictions highlights the global recognition of these claims and underscores
the importance of such legal provisions in maintaining maritime commerce

efficiency.
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